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THE TRADE MARK DECISION,

The three cases of the United Statesagainst Emil Steffens,
Adolph Witteman, and W. W. Johnson—all prosecutions
for violations of the trade mark laws embodied in sec-|
tions 4,987 to 4,947 of the Revised Statutes—were decided
by Justice Miller in the United States Supreme Court, at.
Washington, November 17. The lower courts had been
divided in opinion as to the constitutional power of Con-;:
gress to legislate on this subject. It was maintained by’
|COunsel who sought an affirmative answer to the question
]that two clauses in the Federal Constitution furnish suffi-
cient warrant for the legislation in dispute, namely, the 8th
!clause of section 8, article 1, which provides that Congress are they likely to be clearly comprehended by any but river
_shall have power to pass laws to promote the progress of men. The first 500 mi‘les ‘below Pittsburg compr‘ises a suc-
"science and the useful arts by securing for limited times to ' cession of tortuous windings, of shoals and “riffles,” and
authors and inventors the exclusive right to their inventions ' bars and counter-currents. To successfully run this gaunt-
and discoveries; and the third clause of the same section, |let with a cumbersome, deeply laden tow, containing tens of
empowering Congress to regulate commerce between the thousands of tons of coal, boats of the Harry Brown type
States and with foreign nations. The court declared the ‘ are required, with light draught and enormous steering as
attempt to identify trade marks with works of authorship well as propelling power. Their pilots must have absolute
'and invention to be surrounded by insurmountable difficul- control over a rigid mass that often takes up all the avail-
ties. If the symhol, however plain, simple, old, or well- ' able water in the charnel, both as to width and depth. To
known, had been first applied by a claimant as his distinct- ' render this possible the Western river man places his boat
1ive trade mark, he could by registrations secure the right to "behind his fleet of ?oal-laien boats and barges, and by .means
:its exclusive use. While such legislation might be a judi- of great hawsers binds the whole mass of a score of craft
"cious aid to common law on the subject of trade marks, and | intoa solid ““tow.”
| within the competency of legislatures whose general owners On the Ohio, and Mississippi rivers the Hudson River or
"embraced that class of subjects, the court was unable to find canal system of towage would be utterly useless. Hence
1auy such power in the constitutional provision concerning in the Harry Brown’s construction features unintelligible to
"authors and inventors. - Eastern boatmen may be noted. Her dimensions are as fol-
. With regard to the argument that a trade mark is used to lows: Length on deck, 210 feet; beam, '42 f'eet, over all, 52
jdentify a particular class or quality of goods, and that as so feet; hol'd, 515 feet. ]E_]ngines, one pair, high pressure. 26
"used it is a valuable aid or instrument of commerce, and | and % diameter of cylinders, 10 feet stroke. Seve.n steel
' comes within the scope of the constitutional provison cited, ‘boilers, 40 inches diameter and 28 feet long, furnish the
the court held that the clause quoted does not bring within A necessary steam, at 170 pounds pressure, test pressure _Of
the control of Congress every species of property which boilers l.)elng 269 pounds hydraulic. A}l auxiliary or * ng-
is the subject of commerce, or which is used in @ 8er ” boiler, 38 inches by 10 feet, supplies steam for engines
‘commerce (Wallace s. Louisiana, 8 How. 73; Paul ws. operating capstans, etc. The wheel, located at the stern of
Virginia, 8 Wall. 168), and that the legislation in question ‘the boat, is 26 feet 4 inches in di‘ameter, leug?h O'f buckets,
did not limit the use of trade marks to inter-state or inter- 32 feet, each bucket or paddle being 32 inches in width. The
national commerce, as it should do if based on the constitu- | Wheel shaft, upon which the greatest strain is brought to
tion or provision quoted in its support. If it referred to bear, and upon which the safety of boat and tow de-
_all trade and to commerce between all points, it was obvi- pends, is a special feature of the Harry Brown, being the
“ously an exercise of power not conferred upon Congress. first wrought steel shaft'ever imported and used upon ariver
That this was the purpose of the legislation in question tow-boat. It is O'f crucible steel, from the works of Krupp,
seemed, in the opinion of the court, to be evident. Tt con- at Essen, and weighs alone 20,600 pounds; with flanges, etc.,
templated the establishment of a universal system of trade | 40,000 pounds; and cost 13 cents per pound delivered in
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the fees received for the 8,000 or more trade marks thus far
registered.

A WESTERN TOW-BOAT.

The Pittsburg coal firm of W. H. Brown & Co. have just
completed and added to their fleet of tow-boats the Harry
Brown, a typical Western river tow-boat, being the most
powerful and complete high pressure craft of its kind afloat.
The peculiar and hazardous conditions which attend the safe
delivery at New Orleans of a ““tow ” (from 200,000 to 500,000
bushels) of Pittsburg coal cannot be fully shown here, nor

! mark registration for the benefit of all who had already used | New York. Its dimensions are: Length, 36 feet 7 inches;

a trade mark, or who wished to adopt one without regard to | #iameter at journals, 13 iDCh.eS; in center, 15 inches. Rud-
the character of the trade to which it was to be applied or  ders, four in number: one pair, balanced, 25 feet long; one

88 to the locality of owner. Snch legislation was, in the opin- Dair, wing, 1434 feet long; actuated by steering wheel, 1234

ion of the court, in the excess of Congressional power. It feetin diameter, with 16 inch barrel.

had been urged that if Congress had power to regulate Ready for business the Brown draws only 3 feet 4 inches
trade marks used in commerce with other nations and ‘forWald and 3 feet’ aft, a great d‘es'lderatum, enabl'mg.her to
among the several States, its legislation, so far as it related | return to port during a season of low water. I‘{ service, and
intain steam at 170 pounds, the boilers will evaporate
court held two objections: First, that there was nothing to 9,000 gallons of water per hour, and the engines evolve
show that the trade marks in the three causes under con 1,750 horse power. This boat, with a favorable stage of
sideration were used in that kind of commerce; and, second, Wwater—9 to 12 feet at Pittsburg—is expected to take to
that it was not within judicial province to give the words New Orleans and other Southern ports from 28 to 30
used by Congress a narrower meaning than they were mani- | loaded coal boats, say 600,000 bushels, or the total output
festly intended to bear. To do so would be virtually to of 6 acres of a 415 foot vein of Pittsburg coal. Such atow
make a law which would be only partial in its operation, measures 850 by 200 feet, and reduced to tons of 2,000
and which would complicate rights which parties would pounds, eontains 22,800 tons. A loaded coal boat draws

“hold in some instances under acts of Congress and in others ‘from"?% to 8 feet, a barge from 6 to 7 feet. The former’s
-under State law. The question of the treaty-making power | load is 23,000 to 25,000 bushels, the latter 12,000 to 13,000

of the General Government over trade marks, and the duty | bushels.

of Congress to pass any laws necessary to carry such treaties | In the Harry Brown is embodied every feature that long
into effect, was left untouched. The only question in the experience could suggest or money procure to make her the
three cases under review was whether the statutes of 1870|m0ie1 of her class. At present prices for iron, etc., she
'and 1876 could be upheld in whole or in part as valid and , could scarcely be built for $60,000, though her actual cost
constitutional, and that the court answered in the negative. , was $50,000.

| From this decision many have hastily inferred that no pro- |
itection remains for the property rights of merchants and
"manufacturers in trade marks, and no means of preventing' THE GREAT GAS WELL AND CARBON FACTORY AT
the markets from being flooded with spurious wares bearing MURRAYSVILLE, PA,

well-known and respected labels. But such isnot the case About ayear ago, in boring for oil at Murraysville, near
Those who have been using trade marks have acquired a Pittsburg, Pa., the boringtools tapped an extraordinary vein
common law right to them; and in case they are counter- of natural gas. The flow was estimated at about 50,000 cubic
 feited their owners can at once bring suit at equity to re- feet per hour. Recent measurements show that instead of
strain and to recover damages in the courts of any and decreasing, the present flow is fully 10,000 feet per hour
every State where the infringement occurs; or in the United - greater than the first estimate, while the pressure at the

——t—t - —

States courts in case the litigants are citizens of differ-
ent States.

The advantages of the laws which have been aeciared un-
constitutional lay simply in their enabling all suits for in-
fringements of trade marks to be brought in United States
courts, and in providing for a formal registration of
trade marks by the Patent Office, the certificate of which
was accepted in all the courts of the countyy as prima facie
evidence of ownership. Another advantage of such regis-
tration arose from the facility it afforded for determining
whether a desired trade mark had been previously adopted
by another, thus preventing unintentional infringements.

It is proper to add that this decision does not in any way
affect the protection of trade labels by copyright.

The Patent Office will continue to register trade marks as
heretofore, notwithstanding the unconstitutionality of the
Jaws upon which such registration has been based, trusting,
doubtless, to prompt action on the part of Congress to fur-
nish the necessary legislation for the permanent continu-
ance of the work. Should this fail, Congress will no doubt
provide by appropriate legislation the means for returning
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'mouth of the well is 90 pounds per square inch. This enor-
"mous quantity of natural fuel has, up to this time, been
mostly wasted, but will soon be utilized for the manufacture
of carbon black, or *“ lamp” black, as it is more commonly
called.
A Pittsburg firm, Messrs. Sherriff & Hazely, are at work
upon a contract for the machinery and fittings of what will
. probably be the largest carbon black factory in the world. The
appliances for collecting the soot from the Murraysville gas
are the following: Near the well is erected a framebuilding,
. 300 by 175 feet, and into it the gas is led in four parallel
lengths of 250 feet each, of 2 inch gas pipe. Alongthesides
of these are fitted short branches of 14 gas pipe, terminating
in a slight upward curve and tipped with ordinary gasburn-
ers of 6 foot per hour capacity. Above these burners, at a
distance of 10 inches, are placed a series of cast iron plates,
contlguous and forming a smooth surface whereon the car-
bon black is deposited. A small car traveling on rails laid
between burners and plates, and furnished with a scraping
_device, plies forward and back every ten minutes during the
! twenty-four hours. This carriage is propelled by stean
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