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A RAID ON INVENTORS' RIGHTS, profitable, and that the court should determine what pro-
As the patent law now stands there are two ways for a portion of profits was due to the robbery and what to other 

patentee to recover for an mfringement of his rights. He elements; and, finally, you should make all legal proceedings 
may proceed at law and recover damages, that is, what he ' against them so onerous and expensive that none but very 
has lost by means of the infringement: or he may proceed rich men could contend with them-would it not be justly 
in equity to recover the mfringer's profits, or the savmg ef- • said that you had promoted fraud and wrong, and discour
fected by the use of the pirated appliance or process. I aged industry, and injured all the best interests of society? 

These two courses are adapted to two entirely dIfferent i I cannot view this section in any better light, in reference to 
classes of patents, though in many cases the patentee may i the rights and interests of patented property." 
elect w blch course he wIll pursue in case of infringement, I In spite of such objections as these, the Senate committee 
both being f)pen to him Where the value of the patent con· I saw fit to adopt the obnoxious section; most probably, as we 
sists wholly in the right to make and sell the thing patented, I have already intimated, as a compromise; for the enemies 
the rule of damages IS applicable, Where the value of too i of the patent system were striving to introduce features even 
patent consIsts wholly m the use of the patented appliance 'I more vicious and disastrous' in their tendency. Greater suc· 
or process, cases of infringement go to courts of equity, cess has attended their efforts before the committee of the 
and the amount of the patentee's money recovery is meas- i House. After a strangely brief consideration (less than five 
ured by the infringer's gains through the infringement. In I minutes, it is said) that committee adopted, April 26, a sub
an action at law the plaintiff recovers actual damages. If I stitute for this second section (S. 300; H. R. 1,612); which 
he has been in the habit of granting lIcenses to make and seeks to reduce still more the limited right in his inventIOn 
sell his invention, thus establIshing a market value for the I which the original allows the patentee. It provides that in 
right, such license is made the pnmary (but not the abso, : all suits for infringement the measure of the plaintiff's re
lute) basis for measuring damages. In case the evidence on ! covery shali be the same both in law and in equity. That 
this point is not sufficient to determine a just measure for imeasure is the license fee, as established either by a reason· 
damages, the court or jury determines the damages from all ! able number of transactions applicable to the case at bar or 
the evidence in the .case. Where the profit of an invention by a jury; and no evidence on account of the economy of 
accrues only to the user of it. the doctrine of equity is that the pirated lllvention is to be admitted to help the jury to 
a trust exists in behalf of the inventor or owner of the pat- > determine its value. The only exception to the rule is .. in 
ent, for whose benefit the user of the patent is a trustee; and cases where the defendant has made an actual profit from 
whatever money an infringer derives from the use of the in-I selling the thing patented or the product thereof; and in 
vention he is bound to pay over to the owner of the patent. ! such cases the proportion of the actual profit of such sale 
This even where the infringer fails to make a profit by the due to such infringement shall be determined, and that pro
infringement, since his misuse of the patent may be more portion of such actual profit shall be the measure of the 
seriously injurious to the patentee than its proper and profit- plaintiff's recovery." 

VOL. XXXVIII., No. 20. [NEW SERms.] Thirty-third Year. able employment could possibly be. It will be readily seen that this device puts all inven-
To obviate certain practical difficulties in the working of tors practically under the thumb of infringers; and in the 

this last rule-obviously also to prevent the enactment of large number of cases in which the value of a patent con 
something worse-the Senate committee adopted Section 2 of sists in the use of the invention, as in raIlroading, and not in 
the amended Senate bill No. 300. As analyzed by Judge Foote the sale of the thing patented or some product of it, the in· 
(it is too long to be quoted here), this section di vides all cases ventor's rights are laid open to the freest invasion. Whether 
of infringement into two classes. First. where no account I or not the section was draughted by the attorney of the West· 
of profits or savings shall be allowed; secondly, where it I ern Railway Association, it certainly covers just what he has 
shall be allowed. In the first class there are two diViSionS- I been laboring for before the committee. 
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(a) where the patentee has elected to license other persons Said a prominent railway superintendent and member of 
generally to use his invention, in which case the license fee I that association: "Whenever our attention is called to a 
is to govern the assessment of damages; (b) where it shall', patent of value. we use it, and in a few cases we are made 
appear to the coUrt and jury that it is for the interest of the I to pay by plucky inventors; but in the aggregate we pay 
patentee that other persons generally should use h1s inven-I much less than if we took licenses at first." This provision, 
tion and pay a license fee therefor; then the court and jury I if made a law. will save them, and the like minded every
are to say what would be the proper license fee. In the sec-

I 
where, no end of annoyance, and possibly a good part if not 

ond class of cases the bill provides that in taking an account all of what they are now made to pay by" plucky inventors." 
of profits" the defendant shall not be charged with any sav- But it seems impossible that Congress can adopt a measure 
ing he may have made. if. be shan show that it has not en· so grossly unjust and mischievous. The would-be plun 
abled him to realize an actual profit in that part of the busi- derers of our inventors are already too numerous and too 
ness connected with the use of the invention." willing to act upon "the good old plan, that they shall take 

Strenuous objections were urged against this section. It 

I 
who have the power, and they shall keep who can," to need 

was pronounced an unnecessary innovation in patent legis- any such legal authorization and encouragement. There 
lation, and unconstitutional, in that it turned the patentee's never was a bolder raid upon the property rights of any 
absolute and exclusive right, during the life of the patent, class of the community; and it is to be hoped that the 
into a qualified and limitednght. Mr. Walkerclaimed that friends of justice will not suffer Congress to act on th{s mat
its effect would be to abolish the recovery of profits alto- ter unwittingly. 
gether, and limit the recovery to the damages which the pat' • •• � • 

entee has suffered, thus taking away the lion's share of the THE MECHANICS OF THE BICYCLE. 
TABLE OF CONTENTS OF benefit derivable from a vast portiOn of the inventions made A correspondent wishes to know why it is that power i3 

THE SCIENTIFIC AMERICAN SUPPLEMENT and conferring that share upon mfringers. Among other ob· 'I gained by the use of a velocipede in traveling long distances; 
N 124 jections, Mr. Hubbel urged that, in making .the license fee or how it is that one can travel so much faster without get 

0. . the measure of the damage, the infringer would be placedon I ting fatigued by using a velOcipede than when relying Ilpon 
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