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THE MERE SUBSTITUTION OF ONE WELL KENOWN MATERIAL FOR ANOTHER
IS NOT PATENTABLE,

In Hotchkies 28, Greenwood (11 How., 2i3), a patent had been granted for
a ‘* newand nscful inprovement in mn'klng door and other knobs, of all
kinds of clay used in pottery and of porcclain,’’ by having the cavity in
which the screw or shank is inserted, by which they are fastened, largest at
the bottom of its depth in form of a
by pouring in metal In a fused etate. The precise question argued in this
court and decidcd was of the patentability of this {nvention, and it was
held not to be patentable. The only thiug clailmed as new was the substitu-
tion of a knob madc of clay or porcclainfor one made of wood. This. {t was
sald, might be chcaper or Detter, but {t was not thesubject of a patent. The
counsel for the dcfcndants, in their points, there say: ‘‘ The court now is
called upon to decide whether this gatcnt. can be sustained for aPplylnu a
well known material to a use to which it had not before been applied, with-
out any new mode of using the material or any new mode of manufacturing
the article sought to he covercd by the patent.’’ Mr. Justice Nelson de-
livered the opinion of the court to the effect already stated. Mr. Justice
Woodbury dfssented. not upon the quecstion of thec power of the conrt to
pass upon the validity of the patent, but rather in regard to the manner in
which the facts were suh mitted to the juq.

In Stliopson v3. Hardman (10 Wall., 117), it was decided that the engrav-
g or stamping of the tignre upon the surface of a roller for ?lebhllng lea—
ther by pressure, where the use prcviously had been of a smooth roller, re-
quired no invention, that it was a changcinvolving mechanical sk ]l merely,
aund not patcntable. Mr. Justice Clifford dissented froin the majority of the
court, but cxpressly saysthat the question of patenta bility 1s for the decision
of the jury and not for the court, upon a bill of exceptions. The majority
of the court held that the question could be considercd upon a hill of excep-
ttl}:)ns, tm‘\:ll no onc claimed thatthe dccision of the commissioner concluded

e question.

In Hallesvs. Van Wormer (20 Wall., 353), the question of the patentability
of certain impro vementsinstoves was largely discussed in this court upon
appeal from the Circuit Court for the Northern District of New York. It
was held that, if a ncw combination produces new and useful results, it is

atc ntable, though all the constituents of the combination were known and

nuse previous to the combination. DBnt the results must be the prodnct of
the combination, not a mere axfregate of several results, each the com-
pletc product of onc of the combined clcrents. It was held that the facts
there present did not create a compliance with this principle, and the judg-
ment, that.the plaintitt’s bill he dfsmissed, was attirmed.

In RubberTip Pencil Co. vs, Howard véo the same principlc
was atlirined. In dellyering the opinion, the Chief Justice says: ‘*'I'he
Tmstion which naturally presents {tself for consideration at thc outset of
th!'s inquiry 18 whether the new article of manufacture,claimed as an inven-
tion, was patentable as such. If not, there {8 an end of the case, and we
need not go farther.’* He makcs a carcful cxamination of the claim. and
concludes that there is nothing patentahle in the character of thc invention.

In 8mith vs. Nichols (21 Wallace, 115), an elaborate opinion to this same
effcct was delivered by Mr. Justice Swayne, and concurred in unanimously
hy thec court. The only question discussed {s the patentability of the inven-

tion,

Hicks vs. Kelsey, 18 Wall., 670, {s a similar case. To this rule thc casc of
Lyman vs. Osboriie (11 Wall., 516), cited by the dcfendant, {8 no exception.
The remarks there mad c arc chie dy upon the suhject of refssues, and arcin
accordance with the principles above set forth. Even as to rcissues, their
conclusiveness 18 limited to questions of fact, and {s accompanicd by the
statement that they are re-uxaimnioablc in court when It s apparcit upoll the
face of the patent that the comenlesioner has execeded Jus authuorlty, or
there {8 such a repugnance bctween thc old and the new patent that it must
be held as a matter of legal construction that the ncw patent s not for the
same )lnventlon a8 that embraccd and securcd in the original patent.—(p.

We do not attach much significance to the fact that the 15th section of the
act of 1836 allows the defendant to plead the gencral issuc, and to givein
cvidence upon thirty days’ notice special matter tending to prove the vari-
ous matters therefn referred to. The statute in that respect was intended
to create an casy system of pleading, and torelieve from any doubt the ad-
missibility in that form of thic defences specificd. The argument that, be-
cause perinission 18 given to prove under the gcneral {ssue that the spceifi-
cation does not contain the whole truth, or that it intentionally and deceit-
fnlly contains too mnch, or that the patcntece was not the first dlscoverer, or
that it hadbeen lu]prlor use, 1t follows that proof that there is no invention
or discovery at all, or that the invention has no importance. cannot be
made, 18 quite unsound. Proof that there is no invention or discovery
strikes st the root of the wholeclaim. The patent is based on an atlirmative
fact, of which this {8 the direct negative. It needed no statute to aid or
giusr.ffy thisdefence. Itis provable when it exists under any general denial,

ke the fact of not guilty or non-assumpsit in cases where gnilt'or a promise
18 first to be established.

Upon the proposition that the d n of thec { on the quek-
tion of invention, {ts utility and importance, 18 conclusive, and that the
same {8 not open to examination in the courts, we are unanimously of the
opinfon that the proposition s unsound, His decision in the allowance and
{ssuance of a patcnt creates a prina Jacie right only ; and upon all the ques—
tions involved therefn, the validity ef the patent I8 subject to an examina-
tion by the courts.

THE COMBINATION OF A PIECE OF RUBBER WITII A LEAD PENCIL NOT A
PATENTABLE INVENTION,

2. We come, then, to the question: Does the article patented by Lipman
and improved bv Reckendorfer involve an invention, or is it a product of
mechanical skill or a construction of convenience only?

T'he article presented 18 for the gerformance of 1 oper
to produce mechanica! results, and 18 a mechanical instrument as much as a
brush, a pen, a stamp, a knife, a fille, or ascrew. Whether it 1s styled a
mmu*acmre. atool, ora mach]nc, it {s an instrument intended to produce
a useful mechanical result, and the question prcsents itself: Does it embody
anly new device, or any combination of devices producing a new result?

n_the first place, what {8 not claimed b{ the specification of Llrman s to
be observed. ‘‘Ido not claim (heays) the use of a lead pencil witha plece
of rubber attachedtoonc end.”” Of course hc does not claim a lmdlgen-
efl as his invention, nor the use of a strip of india rubber for erasure. Each
of these articles had been in long and general use. But he claimsas his in-
vention *‘ the combination of the lead and india rubber in the holder of a
drawing pencil,’’ in the manner sct forth. The claim is aimplf‘ of the com-
bination of the lead and india rubber in the holder of a drawing peacil; In
other words, the use of an nrdirmr{' lead pencil, in one end of whicli, and for
about one fourth of its Iength, 1& luserted a strip of india rubber, glued to
one gide of the pencil. The Fencl] {8 to be mudc in the ** usual manncr,”’
that is, he takes an ordinary lead pencil, and in this he makesa groove of
suitable gize,’’ giving no idea of what he deems a suitable size, andin this
groove he inserts a Plecc of prepared india rubber, which 18 glued to one
edge of the peneil. **The ﬂencll is then finished in the usual manner, so
that in cutting one cnd thereof you have the lead B, and on cutting the
other end you expose a small plece of india rubber C, ready for use.’”” Itis
evident that this manner of making or applying the instrumentgives no aid
to the patent. It mustrestwhere the patentee claims to piace it,that s, on
the combination.

This combination consists only of the application of a piece of rubber to
one end of the same plece of wood which makes a lead pencil. Itisasif a
patent should be granted for an article or a manufacture, as the patentee
prefers to term {t, consisting of a stick twelve inches long, on one end of
which 1s an_ordinary hammer, and on the other end is a screwdriver or a
tack drawer, or. what you will see in use in every retail shop, a lead pencil.
on one end of which {s asteel pen. It isthe cascof agarden rake, on the
handle end of which should be placeda hoc, or on the other side of the
same end of which should be placed a hoe. fn all these cases there might
be the advantage of carryiny about one instrument instead of two, or of
syolding the liﬂhﬂ!t?( to igas orminplgcinﬁ of separate tools. The {nstru-
ments nlaci:d upon fhe same rod might b more convenient for use than
when used separately. Each, however, continues to perform ita own duty
and nothing elee. oeffect is produced. No resnlt follo ws from the joint
use of the two.

A handle in common, a joint handle, does not create a new or combined
operation. The handle for the pencil does not create oraid the handle for
the crager. The handle for the craser does not create or aid the handle for
the pencil. Each has and each requires a handle the same as it had and re-
quired, without reference to what is at the other end of the {nstrument,
and the operation of the handle of and for each {8 precisely the same wheth-
cr the new article is or 18 not at the other cnd of 1t. In this and the cascs
sugposed. you have but arake,a hoe, a hammer, a pencil, or an eraser,
when yousare done. The law requires more than a change of form, or jux-
taposition of parts, or of thc external arrangement of things, or of the or-
derin which they arc used, to give patentability.—Curtis on Patents, §50;
Halles vs. Van Wormer, 20 Wall. 353. donble use {s not patentable, nor
does 1ts cheapness make it so.—Curtls, § 56, 73. An {nstrumentor manufac-
ture which {8 the result of mechanical skill merely is not patentable. Me-
chanical ekillis one thing. Invention i{sa diffcrentthing. Pcrfection of
workmanship, however much it may increase the convenlence, extend the
use, or diminish expense, 18 not patentablec. The distinction between me-
chanical gkill, with its conveniences and advantages, and inventive genius
{srecognized in all the cases.—Rubber Tip P. Co. vs. Howard, and other
cases, sup.; Curtis, §72, b.

=

WHAT CONSTITUTES A PATENTABLE COMBINATION.

The combination to be patcntalle must pioduce a different force or effect,
or result in the combined furces orprocesses, from that ziven by their sepa—
rate parte. There must be a new rcsult produced tiiclr union. If notso,
1t {s only anaggregation of acparatc elements. An I nstance and 1llustration
is fuund in the discovery that by the use of sulphur mixed with india rubber
the rubber could be vulcanized, and that without this agent the rubber could
notbe vulcanized. The combination of the two produced a rcsult or an ar-
ticle entirely different from that before fn use. Another {llustration may
be found in the frame {n a sawmill which advances thc logregularly to meet
the saw, and. the saw which saws the log: the two codperate and are simul-
taneous in their jointaction ofsawing through the wholc log; or in the sew-
ing machine, wher: one part advances the cloth and another part forms the
stitches, the action helog simultaneous in carrying on a continuous sewing.
A stem-winding watch key {sanother instance. The oflice of the stem s to
hold the watch or hang thc chain to the watch. The office of the key s to
wind {t. When the stem {8 made the key, the joint duty of holdingthe chain
and winding the watch {8 performed by the same instrument. A double ef-
fect is produced oradouble duty performed bythe combined resnit. In
these and numerous like cases the parts c oSperate 1nPrnducln the final
effect, sometimes simultancously, sometimes succcss vcl{. he result
comes from the combined effect of the several parts, not simply from the
geparate action of each, and is, therefore, patentable.

n the case we are conslderlngrthe parts claimed to make a combination
are distinct and disconnected. Thereis no new result not only, butthere is
no joint operation. When the lead {8 used, it performs the same opcration
and in the same manneras it would do If there were no rubber at the other
end of the pencil. When the rubber {s used it {8 in the same manner and

erforms the same duty as if the lead were not in the same pencil. A peneil
fslald down and a rubber {s taken up, the one to write, the other to erase;a

encil 18 turned over to erase with, or an eraseris turned over to write with.

Tie principleis the same {n bothinstances. It may be more convenient to
heve the twolnatruments oo voe rod than on two. There may be a securit,

alnst the ebaence of the tools of an artist or mechanic from the fact that,
the greater the number, the greater the danger of loss. It maybe more con-
venfent to turn over the di fferent ends of the samestick than to laydown
one stickand take up another. This, however, s not invention within the

atent law, as the authorities cited rull{ show. There {8 no relation between
he instruments in the performance of thieiracyeral functions, and no recip-
rocalaction, no parts used in common.

‘We are of the opinion, that for the reasons given, neither the patentof Lip-

ovetail, and a zcrew formed therein |

man nor the improvement of Reckendorfer can be sustained, and that the
judgment of the circuit court dismissing the bill must be afirmed.
BTRONG.J.—I dissent from so much of the opinion of the majority of the
court as holds thatthe instrument or manufacture described in the patents
exhibits no sufficient invention to. warrant the grant of a patent for {t.

Reeent Dmericar and foreign Patents.

NEW MECHANICAL AND ENGINEERING INVENTIONS,

IMPROVED CAR COUPLING.

Wilfort H. Farris, Troy Station, Tenn.—When the carsarc run
together, the projecting end of a bar strikes againstthe end of the
oppositedrawhead, which causes bars to throw the link forward,
80 as to drop over the pin of the advancing drawhead. As thelink
dropsinto place, it strikes a pin and throws a pivoted block down, *
and the coupling is completed.

IMPROVED WATCH KEY.

John S. Birch, New York city.—The essential feature of this
watck key isa contrivance by which adjustable cone-shaped jaws,
for fitting parts of different sizes, are made to open by being thrust -
outof the end of a tubular case by a spirally grooved revolving
tube. They are closed on the post to hold itfor turning by a gentle
endwise pressure on the case. Another featurc of the invention |
is a friction contrivance to preventthe torsional action of thecase
on the conc-shapedjaws from working them loose on the post.

IMPROVED LEATHER-ROLLING MACHINE. !
John Bright, Stoneham, Pa.—This is an improved machine for'
rolling sole leather, which includes several novel featuresin me-
chanical construction, mainly intended to render it simple, power-
ful, easily operated, and to enable it to pass over thick placesin
the leather without any jar to the foot lever.

IMPROVED CIGARETTE MACHINE.

Joseph Marengo and Alexandro Marengo, Montreal, Canada.—
This invention consists in combining, with an adjustable roll, end-
less belt, and operative mechanism, a pair of rolls arranged on
arms, one rigid and the other hinged, the former provided witha
stop, and the latter with a regulating screw. By this means, the
approximation of the rolls is definitely gaged, according to the size
of cigar that is being made.

IMPROVED EXPANDING WELL CURB.

Alexander A. Peck, Hammond, Wis—This consists of an ex-
panding curb, to be used for eement-lining wells,constructed with
a scctional shell of vertical planks and sheet metal plates for lap-,
ping the joints, and with adjustable arms and expanding rims.
The latter are coupled to a center shaft by which the shell is ex-
panded and contracted, and also shifted along as the work pro-
gresses.

IMPROVED ELEVATOR.

Jacob Meyer, Hollowayville, 111.—To each arm of a braced cross-
piece, at the top of a post, are attached pulleys, over which pass
ropes which lead toshafts provided withratchet wheels and cranks,
and secured to the side of the post. To the other ends of the ropes
are attached hooks, to receive the eyes of the bails, two of which
are connected with the ends of each rope. For raising a hay rack,
the four ends of the two bails are connected, and the rack is raised
by turning the crank. For raising a wagon body, a rectangular
frame is attached with the four ends of the two bails. To the frame
are pivoted four rods, the lower ends of which connect with the
ends of the crossbars of the wagon body. By operating the crank
shaft, the wagon body may all be raised together, and without dis-
arranging any of its parts.

IMPROVED CAR FOR ONE-RAIIL RAILLWAY.

David B. James, Visalia, Cal.—This invention consists of one line
of broad-faced wheels in the center to carry the load, and small
guide wheels to run each side of the rail on vertical axles project-
ing down from the car. These wheels serve to keep the carrying
wheels on the track and to prevent the cars from overturning, and
are made to grip the rail. The whecls are connected with a plat-
form which just clears the rail, and the car is mounted on pivots
arranged in the line of the wheels and supported on the platform,
so that the load is balanced on the wheels, and the center of grav-
ity is lowered. The guide wheels running against the sides of the
rails move from and toward the rails, and are provided with
springs to keep them in contact. The cssential advantage claimed
for this contrivance is the economy in the cost of the track that it
affords, one rail only being required and that being of wood. !

IMPROVED RATCHET STOP FOR WATCHES, ETC.

James D. McAnlis, Beaver Falls, Pa.—This is mainly designed as
a substitute for the spring pawls for ratchet wheels in machinery
in which strong springs have to be retained at one tooth of the
wheel, so that the tooth click is liable to break and get worn. It
consists of a ratchet wheel, in combination with one or more small
pinions thatslide in a recessed and toothedencircling frame, and
allow the turning of the ratchetsin one direction, while stopping
them positively in the opposite direction.

IMPROVED RAILROAD JOINT.

Richard Q. Keefe, Omaha, Neb.—This inventor proposes to use a
short section of a rail between the rail ends when they sepa-
rate by contraction, in order to tighten the joint. Duplicate bolt
holes are made in the fishplate for shifting the fastening bolts,
as may be required by the shifting of the holes in the rails.

PV S— .
NEW HOUSEHOLD INVENTIONS.

IMPROVED WINDOW-SHUTTER OPENER.

John R. Day, New York city.—This is a contrivance for opening
fireproof shutters from the outside of the building in case of fire
and the like. It consistsof a spring slide bolt and hasp for fasten-
ing the shutters, contrived so that the hasp will hook on the bolt to
fasten. The bolt may be drawn back by hand to unfasten the shut-
ters from the inside.

lever, 8o that they can be opened.
up case.

IMPROVED ELASTIC BLOCK FOR SPLITTING KINDLING WOOD.

John C. Hubbs, New York city.—The object of this invention is
to furnish a block for splitting kindling wood, so constructed that
wood may be split upon it while standing upon the floor without

Thelever is arranged in a lock-

injuring the floor or jarring the room, and which, when not in use

as a splitting block, may be used as a seat. The invention consists
in a splitting block formed of two blocks, withinterposed springs,
gulle ping, and flexible strips, and in the combination of a cover
with the splitting block to form a seat. The splitting is done up-
on the top of the block, and the jar of the blow is received by the
springs, so that the floor will not be jarred or injured.

IMPROVED CULINARY VESSEL.

Daniel J. Esser, Mauch Chunk, Pa.—The inventor states that this
vessel is adapted to cook in a perfectly odorless and inoffensive
manner. Itconsists of a sectional vessel with central bottom open-
ing, closed top, and bottom supports, adapted to place different

sizes of cooking vessels and broilers within the same.
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Also it can be drawn back from the outside
of the building by a hand lever, with which it connects by rods and .
levers. Any desired number of fasteners are all connected to one :

| IMPROVED ROCKING CHAIR.

Martin Schrenkeisen, New York city.—The object of thisinven-
tion is to improve the construction of the rocking chair for which
letters patent were issued to Charles Brada, October 20, 1874, to

- counteract the tendency of said chair to lean forward. This is
done by rear springs arranged to counterbalance the front springs,
the two sets of springs being coiled in opposite directions.

IMPROVED BIRD CAGE.

John D. Heins, New York city.—This improved cage is intended
for mating two or more female birds with one male,and consists of
close partitions,dividing it into two or more compartments. These
partitions are provided with a passage and a sliding door, to be
opened at will for allowing the male bird to passout of one com-
partment into another when one female has gone on her nest. The
partitions are made to riseand besupporteda little above the tray
in the bottom, for drawing it out for cleaning.

IMPROVED COMBINED IRONING BOARD AND TABLE

James A. Geraghty, Newark, N. J.—This device is 80 constructed
that,when the ironing board is required for use, it may be securely
connected with and supported from the table, and, when not re-
quired for use, can be placed beneath the top of said table, so as to
be entirely out of the way.

IMPROVED BASII IIOLDER.

Henry Powelson, New Brunswick, N.J.—This is a combination of
two rods and a cone-pointcd screw with the sash and casing of a
window. The screw is inserted betwcen the inner ends of the bare,
so that, by turning the said screw inward, it forces the latter out
ward, pressing their outer ends against the casing,and thus locking
the sash in place. .

IMPROVED HOT AIR FURNACE.

David Boyd, New York city.—By this invention, the hcat is di
vided into two longitudinal compartments, one of which contains
the pipes and flues that carry off the smoke and heated products of
combustion, and the other compartment contains the flre pot and
heating parts of the furnace, thus making two separate radiators.
Each chamber is properly supplied with air to be heated, so that
the whole capacity of both is utilized.

IMPROVED WASH BOILER.

Emmor M. Mallett, Westville, Mich.—In using the washer, when
the steam begins to form, it forces the water up through the tubes
to be discharged upon the clothes. The water passesdown through
the clothes, through the holes in the false bottom, through chan-
nels formed by plates to the bottom of the boiler, to be again
forced up through the pipes, and be discharged upon the clothes.

IMPROVED WASHING MACHINE,

William Bymaster, Jamestotvn, Ind.—In using the machine, the
clothes to be washed are placed npon a stationary rubber, and a
sufficient quantity of soap and water are put in. The movable
rubber is lowered upon the clothes, and the cover is secured in
place. The operator then grasps a cross bar inhis hands, and turns
the rubber back and forth, which washes the clothes thoroughly.

IMPROVED BACK SUPPORT FOR BATH TUBS

Emil F. W, Eisenmann,New York city.—This consists of a back

support, attached to lateral webbing suspended by straps from side

rods of the tub, the support being adjustable along the supporting
rods by stop pins.

. et —
NEW WOODWORKING AND HOUSE AND CARRIAGE
BUILDING INVENTIONS.

IMPROVED GUIDE FOR SAWING MACHINES.

Harrison P. Taylor, Franklin A. Perduc, and Jeremiah M. Perdue
Minerva, Ohio.—This is a guide for sawing machines, planers, etc.,
which may be adjusted to vary the width, the bevel, or the taper
of the work, without the use of a rule, square, line, or gage.

IMPROVED LADIES’ WORK TABLE.

L. Frances Woodward, Woodstock, Vt.—This table has scparate
places for the various articles used for ladies’ work, so that they
may be at all times conveniently accessible. It is made of such a
hight as to be convenient, for the seamstress while sitting upon a
low sewing chair, and light, so that it can be readily carried from
place to place.

IMPROVED SCHOOI DESK.

David I. Stagg, New York city.—This isan improved folding desk
| whichshall be so constructed thatthedcsk board may be turned
i into a vertical position, or turned over to lie against the front of
the desk.

IMPROVED VELOCIPEDE.

Earl A. Wheeler, Sharon, Pa.—This invention consists in driving
the large wheels of a three-wheeled velocipede by means of treadle
mechanism that turnsthe axle, while end ratchets of the latter
carry pawls on the wheels, and rotate thesame in a forward direc-
tion.

- et ——
NEW CHEMICAL AND MISCELLANEOUS INVENTIONS,

IMPROVED BAG HOLDER.

John T. Brown, Morrisville, Va., and Joseph Colbert, Fredericks-
burg, Va.—This invention consists of a hopper provided with hooks
for the attachment of the bag and sliding upon the front surfaces
of two ratchet-toothed uprights, against which it is held by two
clips provided with flanges that rest against the rear surfaces of
the uprights. To the upper clip are pivoted two detents which are
pressed between the teeth of the uprights by springs attached to
the lower clip. The upper portions of the detents form handles,
by means of which their points are released from the teeth and
the hopper raised or lowered. The uprights arefixed to a base
piece, upon which the bag rests while being filled.

IMPROVED TERRET PAD.

John R. Basiger, Harrisonville, Mo.—This is made of a screw
socket for a terret ring, with a recess for retaining the layer of the
back band. There is also a base plate, with extension lugs, for be-
ing riveted or screwed to the back band. The deviceis adapted for
animals used for heavy work.

IMPROVED MUBICAL TOP.

Ella N. Gaillard, New York city.—In this pretty and ingenious
toy isplaced a musical box, to the running gear of which stop
mechanism is connected, which is released when the top begins to
spin, allowing the musical box to play. When the power imparted
by the aect of spinning the top is exhausted, and the top stops, the
stop mechanism resumes its duty, and the music ceases. The in-
- ventor states that bells or chimes may be used in place of the
tongued plate of steel commonly used in musical boxes.

IMPROVED TOBACCO-CURING APPARATUS.

John B. Smith, Milton, N. C.—The tobacco leaves are strung on
wires which are passed through the stems as the leaves are gath-
ered. When full the wires are attached to frames. These, when
loaded, are placed with their ends between guide studs of the curing
. house, and hoisted up to the position where they are to rest for dry-
ing by suitable tackle, and are secured by cross pieces. When suf-
ficiently dried, the frames are let down and the leaves stripped off
from the wires.
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